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STATEMENT OF THE | SSUE

Pursuant to Section 120.57(3)(f), Florida Statutes, the
i ssue i s whether Respondent's proposed rescission of an award of
a design-build contract to Petitioner for the construction of
additions to two high schools was contrary to the Respondent's
governing statutes, rules or policies or contrary to the
speci fications of Respondent's request for qualifications.

PRELI M NARY STATEMENT

On March 30, 2004, Respondent issued a Request for
Qualifications of design-build firnms for the design and
construction of additions to two high schools. Petitioner and
Intervenor tinely submtted responses.

On July 18, 2004, Respondent's School Board awarded the
contract to Petitioner. Intervenor tinely protested the award,
claimng that a conflict of interest existed between
Petitioner's design-build team and Respondent’'s design criteria
pr of essi onal team

Fol | owm ng receipt of Intervenor's protest, Respondent's
| egal counsel concluded that the conflict precluded the award to
Petitioner, and he recommended that Respondent's School Board

rescind the award, evidently inplying that the School Board



should award the contract to Intervenor. Petitioner tinely
protested the proposed agency action of rescinding the award of
the contract to Petitioner, and the case proceeded on the issue
set forth above.

At the hearing, Petitioner called three witnesses and
offered into evidence four exhibits: Petitioner Exhibits 1-4.
Respondent called no wtnesses and offered into evidence seven
exhibits: School Board Exhibits 0-6. Intervenor called two
w t nesses and offered into evidence four exhibits: |Intervenor
Exhibits 1-4. Al exhibits were admtted except School Board
Exhibit 4, which was not admtted for the truth. Respondent
proffered the exhibit for all purposes for which it was not
adm tted.

The court reporter filed the transcript on Decenber 2,
2004. The parties filed their proposed recommended orders on
Decenber 13, 2004.

FI NDI NGS OF FACT

1. On March 30, 2004, Respondent issued a Request for
Qualifications (RFQ for design-build firnms to design and
construct additions at Southwest M am Senior H gh School and
Mam Killian Senior Hi gh School. The RFQinvites parties to
submt proposals, if they are interested in performng the
desi gn and construction of three-story additions at each school

(the subject projects).



2. Respondent had used the design-build approach for
school construction for the past seven to ten years. In this
process, the contractor assunes the responsibility for nost of
the project, as well as, of course, the project construction.

3. For the subject projects, Respondent entered into a
contract with a Design Criteria Professional (DCP) to represent
Respondent, as the owner, in certain aspects of the construction
project. The DCP for these projects is Santos/Rai nundez
Architects, P.A

4. The contract between Respondent and the DCP states that
Respondent has sel ected the DCP based, in part, on its
desi gnati on of specialists, including Fraga Engineers for the
mechani cal and el ectrical work. The contract provides that any
such specialists that are subconsultants to, rather than
enpl oyees of, the DCP will enter into subcontracts with the DCP,
but not Respondent.

5. The DCP and its designated specialists formthe DCP
Team which perforns various tasks in connection with each
project. These tasks include site investigations to determ ne
project feasibility, the production of project-specific Phase |
or schematic drawings fromthe master specifications that
Respondent mai ntains for school construction, and the issuance

of a building permit for the schematic design.



6. Once the contractor comences construction, the DCP
Team visits the site to protect Respondent, as the owner, from
devi ations fromthe approved design. The DCP Team al so approves
draws based on the percentage of work conpleted and change
orders, as appropriate.

7. The DCP Team perforns about 10-15 percent of the
overall design for a project. For the subject projects, the DCP
Team spent seven nonths in performng its responsibilities prior
to Respondent's selection of a contractor.

8. The only invol venent of Fraga Engi neers with the
subj ect projects is for the nmechanical and el ectrical work noted
above, as well as plunbing and fire-suppression work of a
simlar nature for which the DCP al so contract ed.

9. For the subject projects, Petitioner retained Silva
Architects as its architect and primary team nenber, and Sil va
Architects entered into a subcontract with Louis Aguirre for the
nmechani cal, electrical, plunmbing, and fire-suppression design
and construction.

10. The principal of Silva Architects and the principal of
Fraga Engi neers are, respectively, husband and wife. There is
no indication in this record of any inproper comruni cations
between M. Silva and Ms. Fraga concerning the contents of the
RFQ or the Phase | draw ngs, as prepared by Respondent, or the

contents of the proposal, as prepared by Petitioner. However,



at the time of this solicitation, Fraga Engi neers was serving as
the engineering firmon at |east two of Petitioner's projects,

al t hough her firm probably was under contract with Silva
Architects, not Petitioner.

11. Except for the follow ng provision, the RFQ does not
address potential conflicts between an offeror and Respondent.
RFQ Par agraph |.H provi des:

Any proposer desiring to participate in this
process must not have as part of its team an
A/ E [architectural/engineering] firm
presently under contract with the Board for
a specific project for which the proposer,
or any menber thereof, is performng as the
general contractor. The Board considers
this a conflict of interest and such
proposals will not be eligible for award
under this RFQ

12. Petitioner and Intervenor submtted tinely proposals
to Respondent. Anong several offerors submtting proposals,
Petitioner subnmitted the |owest bid, at $17,536, 000, followed
closely by Intervenor's second-lowest bid, at $17, 556, 000.

13. Finding Petitioner's proposal acceptable in al
respects, Respondent's School Board awarded the contract to
Petitioner at its nmeeting of June 16, 2004. On the sane day,
Intervenor filed a notice of protest, followed by a tinely
formal witten protest.

14. The formal witten protest, which is in the formof an

undated letter fromlIntervenor's counsel to Respondent and



Respondent's counsel, states that Intervenor was not allowed to
bid on projects where its architect/engi neer was on Respondent's
DCP Team for another project. The formal witten protest argues
that Ms. Fraga, or her conpany, is part of Petitioner's team on
ot her pendi ng projects while she, or her conpany, is part of
Respondent's DCP Team

15. Respondent conducted an i nformal conference with
Intervenor and later with Petitioner in an attenpt to resolve
the matter. Failing in that effort, Respondent's counsel issued
a letter, dated August 25, 2004, in which he recommended t hat
Respondent's School Board rescind the proposed award to
Petitioner. 1In his letter, Respondent's counsel reasoned that
t he spousal relationship between Petitioner's architect and the
engi neering firmunder contract with Respondent's architect
"woul d create a continuing and unavoi dabl e conflict of interest
that will inure to the benefit of either of these parties in
violation of the General Requirenents of the Bid, or at a
m nimum could create a perceived or potential conflict of
interest.”

16. In his letter, Respondent's counsel stated that "we
di sagree” with the recommended order entered in SBR Joint

Venture v. M am -Dade County School Board, DOAH Case No.

03-1102BI D (August 1, 2003), in which the Adm nistrative Law

Judge concl uded, anong other things, that a bidding contractor's



team di d not include subcontractors under contract with the
contractor's architect, rather than directly with the
contractor. Unless the pronoun refers to the | egal counsel's

office or a commttee formed to resolve the bid dispute, the

we" in the letter of Respondent's counsel is unclear because
Respondent's School Board entered a final order on August 20,
2003--one year and five days before the letter of Respondent's
counsel --adopti ng the recomrended order.

17. Another confusing part of counsel's letter is an
expl anatory footnote, in which Respondent's counse
unsuccessful |y distinguishes the present case, in which Silva

Architects is directly under contract with Petitioner, from SBR

Joint Venture, in which the third-tier subcontractor was under

contract with the general contractor's architect, not the

general contractor. (In SBR Joint Venture, as in the present

case, the so-called "third tier" subcontractor has a contract
with the "second tier" architect, but not the "first tier"
contractor.) The question in this case is not whether the
second-tier Silva Architects is part of Petitioner's team -
clearly, it is. A mgjor question in this case is whether Fraga
Engi neers is part of Petitioner's team-clearly, it is not,
unless Ms. Fraga and M. Silva are interchangeable due to their
marri age or her conpany's third-tier participation in other

projects of Petitioner is attributed to the subject projects.



18. In any event, before Respondent's School Board coul d
take up its counsel's recomendati on, Petitioner protested the
recommendation, and this case ensued.

CONCLUSI ONS OF LAW

19. The Division of Adm nistrative Hearings has
jurisdiction over the subject nmatter. 88 120.569 and
120.57(3)(e), Fla. Stat. (2004).

20. Section 120.57(3)(f) provides:

In a conpetitive-procurenent protest, other
than a rejection of all bids, proposals, or
replies, the adm nistrative | aw judge shal
conduct a de novo proceeding to determ ne
whet her the agency's proposed action is
contrary to the agency's governing statutes,
t he agency's rules or policies, or the
solicitation specifications.

21. Pursuant to Section 120.57(3)(f), Florida Statutes,
the burden of proof is on "the party protesting the proposed
agency action,"” and the standard of proof is: "whether the
proposed agency action was clearly erroneous, contrary to
conpetition, arbitrary, or capricious."

22. Section 1013.46(1)(a), Florida Statutes, requires
Respondent to award the contract to the "l owest responsible
bi dder." Section 1013.45(1)(b), Florida Statutes, provides that
Respondent may use the design-build procedure, as described in

Section 287.055, Florida Statutes, for the constructi on of new

facilities or major additions to existing facilities.



23. This case is unusual because of the existence of two
proposed agency actions opposing each other (or, in the
alternative, the absence of the proposed agency action on which
this case is purportedly based). Initially, the agency
tentatively awarded the contract to Petitioner, as the | owest
offeror. Intervenor protested this action. Subsequently, the
agency's counsel agreed with Intervenor's contention that
Petitioner should be disqualified due to a conflict of interest,
and he recommended the rescission of the agency's earlier
action. Petitioner protested this action.

24. Al though Respondent's School Board has never taken up
its counsel's recomendation, the parties agree that this case
is ripe and presents for determ nation the sustainability of the
recommendat i on of Respondent's counsel, rather than the
sustainability of the proposed agency action of Respondent's
School Board.

25. The Admi nistrative Law Judge has accepted the parties'
agreenment on the procedural posture of this case, but
respectfully points out shortcom ngs of the procedure in which a
bi d protest concerns the recommendati on of |egal counsel or a
conmittee formed to resol ve bid protests informally, rather than
t he proposed action of the contract-awarding entity--here, the
School Board. The parties have effectively denied the School

Board the opportunity to consider counsel's reconmendation prior

10



to an adm nistrative hearing. The School Board m ght have
rejected counsel's reconmendati on, perhaps on grounds including
those set forth in this recormended order. The School Board

m ght have accepted counsel's recomrendati on, perhaps awardi ng
the contract to Intervenor--an action, at best, inplied by
counsel's letter, but necessary to Intervenor's standing--or
rebi ddi ng the subject projects, with nore explicit conflict-of-

i nterest provisions addressing the tiers of participants and the
effect of marriage between two principals of any of the

partici pants, at whatever tier. The inconpleteness of counsel's
recomendation in selecting one of these two options, if
Petitioner's proposal were rejected, would have been even nore
problematic in this case, if Intervenor had prevail ed.

26. However, accepting the parties' understandi ng of the
posture of this case, Petitioner bears the burden of proving
that the rescission of the award to it, and inplicit award to
I ntervenor, would be contrary to statutes, rules, or policies or
t he RFQ

27. The material facts of this case are not in dispute.
Petitioner submtted the | owest bid and woul d have received the
award, but for the issue raised by Intervenor concerning a
conflict of interest involving Fraga Engi neers.

28. Fraga Engi neers works indirectly with Respondent on

the subject projects and works with Petitioner on other

11



proj ects, but does not work even indirectly with Petitioner on
t he subject projects, unless Ms. Fraga and M. Silva are
i nterchangeabl e due to their marriage. For these projects,
Fraga Engineers is a second-tier consultant to Respondent's DCP
Al t hough Fraga Engi neers is on Respondent's DCP Team for the
subj ect projects and Respondent retains the right not to allow
its DCP to renove Fraga Engi neers, the DCP, not Fraga Engi neers,
is under contract with Respondent for these projects.
Contractual ly, Fraga Engineers' only relationship with these
projects is under a subcontract with the DCP

29. Fraga Engineers serves as a third-tier consultant to
Silva Architects on projects for which Petitioner is the first-
tier contractor. However, as noted above, for the subject
projects, Fraga Engineers' only relationship with Petitioner's
teamis that Ms. Fraga--claimed by Intervenor to be better known
as Ms. Silva--is married to M. Silva

30. None of these rel ationshi ps anong Petitioner,
Respondent, Silva Architects, and Fraga Engi neers viol ates any
applicable statutes, rules, or policies or any specifications of
the RFQ wth respect to the creation of a conflict of interest
that woul d necessitate or justify the disqualification of
Petitioner or the rejection of its proposal.

31. The only conflict-of-interest provision in the RFQis

Paragraph I.H This conflict-of-interest provision requires two

12



conditions for a determnation of the ineligibility of the
offeror or rejection of its proposal. In this case, neither of
t hese conditions is net.

32. First, Fraga Engineers is not part of Petitioner's
team for these projects. For these projects, the little-
mentioned M. Aguirre, not Fraga Engi neers, serves as the
mechani cal, electrical, plunbing, and fire-suppression engi neer.
RFQ Par agraph |.H covers the current nenbers of Petitioner's
team for the two high-school additions that are the subject of
this RFQ Nothing in the RFQ or Respondent's rules or policies
extends the disqualification fromthe nenbers of the offeror's
team on the subject projects to nenbers of its team on past
projects or other ongoing projects. Nor do the RFQ or
Respondent's rules and policies require or permt Respondent to
treat Silva Architects as though it were Fraga Engi neers due to
the marriage of the principals of the two entities. The RFQ and
Respondent’'s rules and policies contain no attribution rules,
under which Ms. Fraga would be treated as the principal of Silva
Architects due to her marriage with M. Silva.

33. Second, Fraga Engineers is not presently under
contract with Respondent for any project, including the subject
projects, for which Petitioner is the general contractor. The
participation of Fraga Engineers on the DCP Team for these

projects is irrelevant under RFQ Paragraph |I.H which limts its

13



scope to entities under contract with Respondent. Fraga
Engi neers is not under contract with Respondent, so its

i nvol venent fails to trigger the RFQ s conflict-of-interest
provi si on.

34. The parties stipulated at the start of the hearing
t hat Respondent had no rule or policy that woul d define a
conflict of interest based on a spousal relationship, except for
such a relationship with an enpl oyee of Respondent. So, the
sol e remai ning source of authority for disqualifying Petitioner
or rejecting its proposal, on the basis of a conflict of
interest, would be a state statute or rule.

35. The only applicable conflict-of-interest provision in
the statutes is Section 287.055(9)(b), Florida Statutes, which
Section 1013.45(1)(b), Florida Statutes, applies to design-build
contracts for School Board building construction. Section
287.055(9)(b), Florida Statutes, states: "A design criteria
prof essi onal who has been selected to prepare the design
criteria package is not eligible to render services under a
design-build contract executed pursuant to the design criteria
package." Respondent's Rule 6Gx13-7B-1.021(111)(A) states the
same prohibition.

36. The present arrangenent does not violate Section
287.055(9)(b), Florida Statutes. The statute speaks of the DCP

not a menber of the DCP Team This statute nerely prohibits the

14



DCP, Sant os/ Rai mundez Architects, P.A , fromrendering design-
buil d services for the subject projects.

37. As Intervenor noted in its formal written protest,

Fl ori da Adm nistrative Code Rule 60D 5.0071(9) provides that "an
agency" may reserve the right to reject a bid when it determ nes
that a "conflict of interest exists.” In RFQ Paragraph |I.H
Respondent reserved the right to reject a bid if a conflict

exi sted, and, as noted above, no such conflict exists.

38. More inmportantly, though, Florida Adm nistrative Code
Rul e 60D 5.0071(9) is inapplicable to this case. This rule is
pronul gated by the Florida Departnent of Managenent Services,
pursuant to Section 255.29, Florida Statutes, which applies to
t he construction of state buildings, not School Board buil di ngs.
Chapter 1013, Florida Statutes, authorizes the Florida
Department of Education to exercise certain supervisory
responsibilities over the construction of School Board
bui l di ngs. The Florida Departnent of Education rule applicable
to such construction is at Florida Adm nistrative Code Rule
6-2.001, and it does not address conflicts of interest.

39. Lacking any authority for rejecting Petitioner's
proposal on the basis of a conflict of interest set forth in any
statute, rule, School Board policy, or the RFQ Respondent's
counsel necessarily based his rescission recomendation on a

percei ved or potential conflict of interest not stated in the

15



statutes, rules, policies, or RFQ However, this conflict of
interest |acks any definition, even after the hearing in this
case, and energed only after the opening of the proposals.

40. In the abstract, conflicts of interest find little
support due to the obvious potential for m sdealing between the
persons with the conflict. Respondent's counsel was trying to
bol ster the conpetitive-bidding process by adding this ill -
defined conflict-of-interest provision after the proposals had
been opened. Unfortunately, the effect of counsel's action is
the opposite. Allow ng agencies to add new, vague conflict-of-
interest requirenments to a procurenment after the bids or
proposal s are opened invites manipul ati on of the bidding process
and subverts conpetitive bidding when, as here, the agency
sel ects a higher bid over the |owest bid of an offeror that
failed to conply with this new, vague requirenment. As nust
bi dders, so nust agenci es abi de by the specifications of their
bi d packages and may not select a bidder that has confornmed to
an undi scl osed, poorly defined bid specification, to which a
| ower bidder failed to conform

41. Petitioner has proved that no conflict-of-interest
provision requires or permts the disqualification of Petitioner
or rejection of its proposal and that Respondent's proposed
di squalification of Petitioner and rejection of Petitioner's

proposal subverts the conpetitive bidding process. Petitioner

16



has thus proved that the proposed agency action adverse to
Petitioner is contrary to Section 1013.46(1)(a), Florida
Statutes, which requires Respondent to award the contract to the
"l owest responsi bl e bidder."

RECOMVENDATI ON

It is

RECOMVENDED t hat Respondent enter a final order awarding
the contract to Petitioner.

DONE AND ENTERED t his 14th day of Decenber, 2004, in

Tal | ahassee, Leon County, Florida.

belbs00,

ROBERT E. MEALE

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Bui |l di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl . us

Filed with the Cerk of the
Di vi sion of Adm nistrative Hearings
this 14th day of Decenber, 2004.

COPI ES FURNI SHED
Dr. Rudol ph F. Crew, Superintendent
M am - Dade County School Board

1450 Nort heast Second Avenue
Mam, Florida 33132-1394
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Dani el J. Wodring, General Counsel
Depart ment of Educati on

325 West Gaines Street, Room 1244
Tal | ahassee, Florida 32399-0400

I ra Li banoff

Ferenci k Li banoff Brandt

Bust amante and WIliams, P.A

150 South Pine Island Road, Suite 400
Fort Lauderdale, Florida 33324

Luis M Garcia

M am - Dade County School Board

1450 Nort heast 2nd Avenue, Suite 400
Mam, Florida 33132

J. Alfredo de Arnams

Al varez, Armas & Borron, P.A.

3211 Ponce De Leon Boul evard, Suite 302
Coral Gables, Florida 33134

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al'l parties have the right to submt witten exceptions within
10 days fromthe date of this recormended order. Any exceptions
to this recormended order nmust be filed with the agency t hat
wll issue the final order in this case.
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